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INDICTMENT (F 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

- - X 

UNITED STATES OF AMERICA 

-against- 

HO CHEUNG SING, 

SENG KAR WONG, 

IP KEI WAI, 

Defendants. 

X 


LED AUGUST 9, 1973) 5a 

T3CR 750 


INDICTMENT 

Cr. No. 



AU69 197it 

t 


THE GRAND JURY CHARGES: 

COUNT ONE 


Q v i "3 
/ w • 


On or about the 31st day of July 1973, within the Eastern 
District of New Yor:.., the defendant HO CHEUNG SING, the defendant 
SENG KAR WONG and the defendant IP KEI WAI did knowingly and in- 
tentionally import into the United States from a place outside there- 
of approximately four pounds of heroin, a Schedule I narcotic drug 
controlled substance. 

(Title 21, United States Code, §952(a) and §960(a)(l).) 

(Title 18, United States Code, §2.) 

COUNT TWO 


On or a‘ out the 3rd day of August 1973, within the Eastern 
District of New York, the defendant HO CHEUNG SING, the defendant 
SENG KAR WONG and the defendant IP KEI WAI did knowingly and in- 
tentionally possess with intent to distribute approximately four 
pounds of heroin, a Schedule I narcotic drug controlled substance. 

(Title 21, United States Code, §84l(a)(l).) . 

(Title 18, United States Code, §2.) 


COUNT THREE 


On or about end between the xst day of July 1973, and the 3rd 
day of August 1973, both dates being approximate and inclusive, 
the defendant HO CHEUNG SING, the defendant SENG KAR WONG and the 


I 


Indictment g a 

defendant IP KEI WAI, did knowingly and intentionally conspire to 

commit offenses against the United States in violation of Sections 

841(a)(1) and 952(a) of Title 21, United States Code by conspiring 

to knowingly and Intentionally import into the United States from a 

point outsi de th ereof (an^) to possess with intent to distribute a 

quantity of heroin, a Schedule I narcotic drug controlled sub- 
; /tance . 

(Title 21, United States Code, §846 and §963.) 


A TRUE BILL 


■’o reman 


UNITED STATES ATTORNEY 
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The Government a:;ks you to draw one sat of , 

inferonces^while th*e defendant auks you to draw another. 

It is for you alone to decide what inferences you will 
draw from the evidence and what facts you find to have 
been proven. An inference i3 a deduction or con elusion 

which reason and common sense loads the jury t.o draw from 
facts which hive been proved. 

v 

But in this connection, you mu.3t remember that 
if two sets of inferences may be reasonably be drawn from 
tna evidence, ono consistent with innocence and the other 
with guilt, then, you must not convict, because as I have 
explained, the Government must prove each and every ©lament 
beyond a reasonable doubt. 


Mow, certain testimony in this case was 
with respect to particular defendants only. 

Yoiywill recall inpfcanoes, many inetfrficjas, wher 
the evidoncp was admitted ySn ly with rcspe>afc/to ono defendant 
or with r/spect to anofcnor defendant, with respect/ to 
several/ defendants, /ou were in Coafed that it was /offered 
only /.th respect^o suc:h defej/Kmfc or defond.'uyda, and not 
ag^Lnst any o/ncr defendant. You are ipitructad to 
insider r.pbh te3timoj*^ only with respe^T; to the defendant 
ar, to wpbm it wa^/rucaivcd , and. not/agninst any other 
defendant. 
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CHARGE OF THE COURT 

THE COURT t Ladies and gentlemen of 
the Jury, I understand the procedure in thia 
jurisdiction ia that your Juror No. 1 be c om e a 
the foramen of the jury, so that Mr. Tyler, 
you are the foreman of this particular jury. 

This ca^u is a criminal prosecution 
brought by the United States against the 
defendants lio Choung Sing, Sang Kar Wong, and 
Ip Kei Wei. The grand jury indictment ohergoa 
the defendants in three counts as follows i 

Count 1 cnarqos that or about the 
Jlst day of July, 1973, within the Eastern 
Jistrict of Now York, the defendant Ho Cheung 
Sing, the defendant Seng Xar Wong, and the 
defendant Ip Kel Wai did knowingly and inten- 
tionally import into the United States, from 
a place outside thereof, approximately four 
pounds of heroin, a .'.chedule 1 narcotic drug 
controlled substance. 

I am going to stop at tills point. Is 
that data corrsct from the indictment? I don't 


have it in front of me. 



Charge of the Court ' 648 

MR. wood FI ELD i Hare is my copy, your 

Honor . 

THE COURT: Thank you. 

Yes, ladiaa and gantlaman, that la the 
correct date. You will bear in mind that it 
aaya "on or about." 

Count 2 charges that on or about tha 
3rd day of August, 1973, within the Bastern 
District of New York, the defendant Mo Cheung 
Sing, the defendant Seng Kar Wong, and the 
defendant Ip Xei Wai did knowingly and inten- 
tionally possess, with intent to distribute, 
approximately four pounds of horoin, a Schedule 
1 narcotic drug controlled substance. 

Count 3 charges that on or about and 
between the 1st day of July, 1773, and tha 3rd 
day of August, 1373, both dates being approxi- 
mate and inclusive, the defendant Uo Cheung 
Sing, the defendant Seng Kar Wong, and the 
defendant Ip Kai Wai did knowingly and inten- 
tionally conspire to commit offenses against 
the United States, in violation of Section 848 (a) 1 
and 932(a) of Title 21, United States Code, by 
conspiring to knowingly and intentionally import 
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into tho Jnitod states # from a point outside 
thereof, and to possess with intent to dis- 
tribute, a guantit/ of heroin, a Schedule I 
narcotic drug controlled substance, in violation 
of Title 21, United States Code Section U46 

J 

and 363. 

four verdict snould not be influenced 
by the fact that the defendants in this matter 
were indicted for title offense or these 
offenses by this grand Jury. An indictment 
is merely a formal procedural method of accus- 
ing a defendant cr defendants of a crime pre- 
liminary to trial. 

An investigation by a grand jury is 
l^no -sided in the government ' s favor. The 
government presents the grand Jury all the 
evidence favorable to tho government in order 
to return an indictment, and the defendant 
has no opportunity to present evidence favor - 
aole to him. Therefore, the indictment is 
not evidence of any kind against the defendants. 
It does not create an; presumption or permit 
any inference of tno defendants' guilt. The 
defendants nave pleaded not guilty to the 
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charges contained in this indictment. 

You have oean chosen and sworn as 
jurors in thi3 case to determine the issues 
of fact presented by the allegations of the 
indictment, and the denial made by the not- 
guilty pleas of the defendants. You are to 
perform this duty without bias or prejudice 
to any party. 

At the outset, I Instruct you that 
the guilt or innocence of each defendant 
must be determined by you separately and 
independently of any evidence which applies 
only to one or more of the defendants, and 
separately and independently of evidence which 
has been admitted as to one or more of the 
defendants and excluded as to others. 

You should consider the case of each 
defendant aa if it were being tried separately 
and alone . You have observed that the defen- 
dants did not take the stand to testify in 
their own benalf. They have a constitutional 
right not to do so. One of the highest con- 
stitutional safeguards in our system of criminal 
justice ie that a defendant is not obliged to 
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testify or to produce evidence in his own 
behalf, and he may not be called as a witness 
by the prosecution or compelled to give evi- 
dence against hinself. The exercise by a 
defendant of his right not to testify raises 
no presumption of guilt and permits no unfavor- 
able inference of any kind to be drawn. 

In determining a defendant's guilt or 
innocence of a crime charged, you are not to 
consider in any manner whatsoever the failure 
of a defendant to testify as a witness or to 
produce evidence in his own behalf. The law 
presumes a defendant to be innoaent of a 
crime with which he lo charged. This presump- 
tion of innocence continues throughout the 
trial down to the time in the jury room — if 
that time arrives — when you are satisfied 
from all the evidence beyond a reasonable 
doubt that any defendant is guilty of the 
crime charged. 

The law permits nothing but legal evi- 
dence presented before this jury to be con- 
sidered in support of the oharge against the 


accused i so the presumption of innocence alone 




Charge of the Court 


22a 


6 52 


is sufficient to acquit tne defendants unless 
you are satisfied beyond a reasonable do out 
of tha guilt of any ue fondant from all tne 
evidence in the case. 

You nave seen and heard the evidence 
produced in this trial, and it is Cue sole 
province of tne jury to determine tne facts 
of the case, hut first 1 would lixo to call 
your attontion to certain guides by which you 
are to evaluate the evidence. 

fhe burden of proof is on tne government 
to provo each element of the cnarges against 
the defendants ueyond a reasonable doubt. You 
cannot find any dafenuant guilty unless you 
determine that tne government has established 
by the evidence each and every essential ele- 
ment of tho crime charged against him beyond 
a reasonable douot. however, to support a 
verdict of guilty you need not find every 
fact beyond a reasonable doubt. You used 
only find that tne crime onarged has bsen 
proven oeyonu a reasonable douot from all 
of the evidence in the case. 


,\ reasonable dount is a fair doubt 
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2 

baa upon reason and common sense and arising 

* 3 

from the state of the evidence. By proof 

4 

beyond a reasonable doubt you are not to 

5 

understand thet all doubt is to be excluded. 

6 

It is rarely possible to prove anything to 

7 

an absolute certainty. It must oe a substan- 

8 

tial doubt such as would make an honest and 

9 

sensible and fair-minded person hesitate to 

10 

act in a serious and important matter wherein 

11 

ascertainment of the truth was conscientiously 

12 

using sought . 

13 

* reasonable doubt may arise not only 

14 

from the evidence producod but also from a 

15 

lack of evidence. 

16 

The law never imposes upon a defendant 

17 

in a criminal case the burden or duty of pro- 

18 

ducing any evidence, and since the burden is 

19 

always upon the government to prove the accused 

20 

guilty, by proving beyond a reasonable doubt 

21 

every essential element of the crime charged 

22 

a defendant has the right to rely upon a failure 

23 

of the prosecution to establish such proof. 

24 

/V da fondant may alao rely upon evidence 

25 

• 

brought out on crose -examination of wltneeoee 


♦ 
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for the lov-irnmjnt. If, after impartial con- 
sideration of all the evidence, you can candidly 
«ay tn at you are not satisfied of t ie quilt of 
any ue fondant aeyonu a reasonable doubt, you 
should find that defendant not quilty. 

There are two types of evidence which 
a jury may consider in determining whetner or 
not a ue Cendant is quilty as charged; one is 
direct evidence, such as the testimony of an 
avowitnesa. The other is circumstantial evi- 
dence, which consists of suc.i proof of a chain 
of circumstances from wnich a conclusion re- 
garding essential facts In tne case may logically 
he drawn. 

toyardloas of the nature of the evidence, 
the lew requires that before convicting a de- 
fendant the jury must be satisfied of the de- 
fondant's quilt beyond a reasonable doubt from 
all tne evidence in the case. 

Circumstantial evidence is legal and 
proper for you to consider, and you may con- 
vict upon tnis class of evidence alone if 
thereby you are persuaded beyond a reasonable 
doubt of a defendant's guilt, hut the 


& x * 
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circum/itances must bo auoh as will lead the 
guarded discretion of a just and reasonable 
man to the conclusion that the crime charged 
has been committed and that a defendant is 
guilty of its commission. 

You will recall that counsel in this 
matter have stipulated or agreed to certain 
facts. You must accept such stipulations as 
evidence and regard the stipulated facts as 
being proved. 

Any testimony which has been excluded 
or vhicn has been stricken from the record 
is not evidence in this case, and you will 
entirely disregard it in arriving at your 
verdict. Likewise, the arguments of the 
attorneys and any statements which they made 
in their arguments are not evidence and will 
not be considered by you. 

You will render your verdict only from 
the evidence in the case, which consists of 
the sworn testimony of the witnesses, the 
stipulations of counsel, and all exhibits 
which have been received in evidence. 

It is your recollection of the witnesees' 
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testimony and not the attorneys' statements 
as to what that testimony was whiah shall 
control you in reaching your decision. Out 
in your consideration of the evidence you are 
not limited to the bald statements of the 
witnesses. On tho contrary, you are permitted 
to draw from facta which you find nave been 
proved such reasonable inferences as are 
justifiod in the light of your own experience. 

If you feel that witnesses differed an 
to what tha facts were, it ia generally a 
safer way to reconcile the conflicting tes- 
timony if you reasonably can upon the theory 
that all of the witnesses intended to tell 
the truth, but if yen cannot ao reconcile 
the testimony, then you must determine from 
all of the evidence before you whicn of the 
witnesses ia entitled to greater credit. 

(Continued on the next page.) 
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The credibility of the witnesses and 
the weight to be 7.1 von their testimony are 
'mentions entirely for your determination . 

The law is that you are not bound to qivo 
the name weight, tiio same credit, or have 

l 

the name faith in the testimony of each 
witness, but you should give their testimony 
just such woight, just auch weight and have 
just suah faitn in it that you think it is 
fairly entitled to receivo. 

Consider the appearance of the witnesses 
on the stand, thair candor or lack of candor, 
their feelings or bias, if any, thair interest 
in the result of the trial, end the reason** 
ableness of the testimony they gave. Believe 
as much or as little of ths testimony of oach 
witness as you think you ought to. 

A witness is praBuasd to speak the 
truth, but if you reach the conclusion that 
any witness in the case has willfully or 
dsliberstely given false testimony about any 
material fact, you may reject in considera- 
tion all of hia testimony, or you may accept 
auch part as you nay fael is true, end disregard 
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that which you may feel is false. 

Having in mind the general guide line a 
that I have just given you, it now becomes 
the duty of the Court to instruct you as to 
the law applicable to your determinations in 
tnis case. It is your duty as jurors to 
follow the law as stated in these instructions 
and to apply the rules of lsw so given to the 
facts as you find them from the evidence. 

You will not be justified under your oath as 
jurymen in finding a verdict contrary to the 
law as the Court gives it to you. Zt is the 
sole province of the jury to determine the 
facts in the case. The Court does not by any 
instructions given to you intend to persuade 
you as to how you should decide any question 
of fact. It is your duty to decide ail the 
facts from the evidence. 

All parties have a right to aspect that 
you will carefully and impartially ooesider 
all the evldenos '.n the case, follow the law 
as stated by the Court, and reach a just 
verdict. 

Count 1 of the indictment charges a 
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violation of Titla 21 Unltad State* Code, 

Section* 952(a) and 960(a)(1), and II United 
State* Code, Section 2. Under Section 952(a) 
and 960(a)(1) it la unlawful to knowingly and 
intentionally import into the cue ton* terri- 
tory of the United State* froa any place out- 
side thereof, or froa within the United States, 
or to import into the United Statee froa any 
place outside thereof any rvmtrolled substance 
froa Schedule 1 of 21 United States Code, 

Section 812. 

The governaant and the defendants have 
stipulated that heroin waa the substano* involved 
in this case, or perhaps, to be aore speelfio, 
they nay have aerely stipulated that if the 
chemist had testified he would have testified 
that the substance in the packages was heroin. 

There are three essential elements to 
this offense charged in Count 1 of the indict- 
ment i 1) the act of importing a narcotic 
drug into the United States or the cue team 
territory of the United States froa any plaoe 
outside thereof, or within the United States. 

2) that the defendant knew that it was 
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unlawful to import heroin into the United 
States, and with such knowledge intentionally 
imported the heroin into the United States . 

And 3) that the drug imported was in 
fact heroin. And again I would remind you 
tnat it has dean stipulated that the substance 
was heroin, or at least the chemist would so 
testify. 

The term "customs territory of the 
United States'' contained in element 1 includes 
the United States -- that la the states thera> 
selves — the District of Columbia and Puerto 
Rico. However, even though a person may have 
possession of a narcotic controlled substance 
which la of a foreign origin, possession 
alone is not sufficient in end of ltsslf to 
prove the easential element of importation. 

In other words, it requires more evidence 
established to your satisfaction than mere 
possession to prove the element of importation. 

The second element that the govemannt 
must prove heyond a reasonable doubt is that 
the defendant acted knowingly and intentionally. 

An aot is done knowingly if it Is dons voluntarily 
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Charge of the Court 
and intentionally, and not because of mistake 
or accident or some other Innocent reason. 

\n act is done intentionally if it is done 
knowingly, voluntarily, and willfully, and 
v/itn a specific intent to do something which 
the law forbids. That is, with a purpose to 
either disobey or disregard the law. 

Knowledge and willfulness of a defendant 
need not be proved by direct evidence, and, 
indeed, it seldom can bn. However, like any 
other fact at issue, it can be established by 
circumstantial evidence . The acts of a person 
rust be set in their time and plaoe. The 
meaning and significance of a particular act 
or conduct may and usually does depend upon 
the circumstances surrounding the act or 
conduct . 


You should consider the acts and con- 
duct of each defendant and wnether such facts, 
if you believe them, make it likely or unlikely, 
probable or improbable, that the defendant 
fully and precisely understood what he wee 
doing. If you are not convinced beyond a 
reasonable doubt that each defendant knew 
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that the narcotic nubatancc was unlawfully 
Imported, you must acquit the defendant on 
tnis charge. 

Tnc government in Count 1 h«3 also 
charged tho defendants with violating 18 
United States Code, Section l, which is 
generally referred to as the aidinq and 
abetting 3 tatut«>. This Act provides that 
whoever commits an offense against tho United 
States, or aids, aoets, counsels, coismanda, 
induces or procures its commission is guilty 
of a crime. An aider or abettor within tho 
running of this Act in one who assists tho 
perpetrator of a crime. 

(Continued on the next page.) 
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There are two essential elements to 
this offense, some ovort conduct and the intent 
to violate the law. With reference to the 
first element, to aid or abet the perpetrator 
of a crime, it requires that the defendant 
associate himself with the illegal venture, 
that he participate in it as something that 
he wishes to bring about, and that he seek 
by his actions to make it succeed. The 
defendants' mere association with those who 
committed the crime or knowledge that the 
crime was to be committed are not sufficient 
to establish this offense. 

You the jury must be convinced beyond 
a reasonable doubt that the defendant was a 
participant or a substantial assistant in ths 
commission of tho crime, rather than merely a 
knowledgeable spectator. 

With regard to the second element of 
the aiding and abetting offense, I Instruct 
you that tne crime which the defendants are 
accused of committing is one which requires 
a specific criminal intent of culpablo purpose 
in order to find any one of them guilty. Thus, 
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if you find any one of those defendants was a 
participant or substantially as r> is tod in the 
illegal importation of Schedule 1 narcotic 
controlled substance into the United Statea, 
you must then decide beyond a reasonable 
doubt w.iethur the defendant did so willfull 1 ' 
and knowingly in a community of unlawful pur- 
pose with 3one other person -- that is, did 
ao willfully ami knowingly in a community 
for an unlawful purpose with some other 
persona . 

.\n aider and abettor is punishable 
as a principal, or ono who ec^ually commits 
the crime an 1 ♦•bus t*v intent .ceded to con- 
vict the defendant must oa the same as would 
be re i ui red to conv ct a principal . 

Still, differently eta tod, an aider 
and abettor must have the same knowledge and 
intent required as n principal. Thus proof 
of the defendant's knowledge , f the illegal 
importation .a necessary to convict him. In 
ordor to find any of the defendants guilty 
of aidii and abottine you must find that 
the defendants acted willfully and knowingly 
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in aiding an d abetting the illegal importation 
of heroin. The same considerations which I 
discussed earlier regarding willfulness and 
knowledge apply here also. 

The government roust prove each element 
of the offenses charged in this count beyond 
a reasonable doubt. And you are to oonsider 
the offense charged in this count separately 
against each defendant. 

The second count of this indiatment 
charges each defendant individually with know- 
ingly and intentionally possessing with intent 
to distribute approximately four pounds of 
heroin , in violation of 21 United States Code, 
Section 841(a)(1). Under this count the govern- 
ment also charges each defendant with an offense 
under the aiding and abetting statute, which 
I read to you in connection with Count 1. 

21 United States Section 841(a)(1) makes it 
unlawful for any person knowingly or inten- 
tionally to possess heroin with intent to 
distribute. There are four essential elements 
to the offense of knowingly or intentionally 
possessing neroin with intent to distribute. 
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First, each defendant must knowingly 
and intentionally poaaeas the heroin. Posses- 
sion as used in the statute can be either 
actual or constructive. Actual poaaesaion 
.r^»ani that a person knowingly has manual or 
physical control or custody of the narcotioa, 
that is, that they are in his personal pos- 
session . 

however, even if you find that a person 
chargod with this offense did not actually 
possess the narcotics, this element of the 
offense is satisfied if you find beyond a 
reasonable doubt that the defendant had con- 
structive possession of the controlled sub- 
stance. 

A parson has constructive possession 
of a controlled substance such as heroin if 
no has the power to exercise dominion and 
control over the substance. 

The second element of the offense ie 
that the possession was knowing or intentional.; 

I 

In this regard the instructions concerning the 
meaning of knowing and intentional acts which 
I gave to you earlier are applicable. 

i 
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The third element of the offense is 
that the possession was with intent to dis- 
tribute. This element requires that you find 
beyond a reasonable doubt that the possession 
was with intent to give, sell or otherwise 
transmit to others, and not for one's own 
personal use. 

In this regard you may consider the 
amount of heroin possessed and its value as 
factors in determining whether the possession 
waa with intent to distribute. This, of 
course, assumes that you find the fact of 
possession beyond a reasonable doubt. 

The fourth element of the offense is 
that the substance involved here was in fact 
heroin, a Schedule 1 narcotic substance. 

Finally, under this count the government 
charges each defendant with violating the aid- 
ing and abetting statute, which I have already 
read to you. The instructions which I gave 
to you earlier concerning the element of 
this offense apply hero. You must find that 
the government has proved each one of tne 
elements of this crime beyond a reasonable 
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You are also Instructed once again to 
consider the evidence on this charge separately 
for each defendant. 

Thera is another offense contained 
within the offense of possession with intent 
to distribute , which you may consider even 
though it is not contained in the indictment. 

This is the offense of a knowing or intentional 
possession of a controlled substance. The 
statute involved here, 21 Uni tod States Cods 
844, provides that it is unlawful for any 
person knowingly or intentionally to possess 
a controlled substance. You will remember 
that heroin is such a controlled substance. 

There are two elements to this offense : 
the defendant must lie in possession of a con- 
trolled substanco, and the possession must do 
knowing or intentional. The same factors 
which I referred to earlier concerning possession 
apply here, and the consideration of whether 
the possession is knowing and intentional la 
the aarao as previously referred to. 

You noeu not find that the defendant 
knowingly or intentionally possessed a controlled 
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narcotic substance with intent to distribute 
it in order to find him guilty of the offense 
of possession of a controlled substance. The 
differentiation or the distinction is pos- 
session with intent to distribute or simple 
possession . 

If you find the defendant not guilty 
of the offense of knowingly or intentionally 
possessing a controlled narcotic substance 
with intent to distribute it, you must then 
proceed to determine whether the defendant 
knowingly or intentionally possessed the 
narcotic. However, if you find the defendant 
guilty beyond a reasonable doubt of the offense 
charged in the indictment — that is, posses- 
sion of a controlled substance with intent 
to distribute it — you need not consider 
the offense of knowing or Intentional pos- 
session of a controlled substance. The govern- 
ment moat prove the elements of this offense 
beyond a reasonable doubt. 

If you find any defendant guilty beyond 
a reasonable doubt of knowing or intentional 
possession of a controlled substance, you 
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may find him guilty of that offense. Hovevor, 
if you find that the defendant is guilty beyond 
a reasonable doubt of possession with intent 
to distribute the narcotic drug, you must 
find nim guilty of that offense as charged 
by the government in the indictment. 

Of course, if you find that the evidence 
does not establish beyond a reasonable doubt 
that the defendants or any of them possessed 
a controlled substance with intent to dis- 
tribute it or possessed a controlled substance, 
you must find the defendants to be not guilty. 

You must consider the evidence con- 
cerning this offense against each defendant 
separately. 

So now I'll discuss Count 3 of the 
indictment, which charges against all three 
defendants a violation of Section 846 and 963 
of Title 21 of the United States Code. These 
are the conspiracy statutes in the Federal 
drug Abuse Prevention and Control Aot. The 
offense of conspiracy is a distinct and 
separate charge from those offenses charged 
in Counts 1 and 2 of the indictment. Therefore 
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you nocd not find any of tho lofoncants 
/uilt ' of the chargoe In Counts 1 .md 2 If 
you find t lat they »avn commit t.»J the offenses 
charyod in Count i. 

,)i rilarly , you viy find n violation 
of cither or both of the of fumes in Counts 
1 nnd 2 ind not tho conspiracy statutes 
charged in Count 3. 

'•ojtion'i J4d -m I Xil of t*io drug 
J Prevention and control Act Li) substance 
are. u:j fol lows : 

It is unlawful for any person to 
conspire to conudt tho offenins defined in 
hectiond 041(a)(1) and Ji2(a) of tho Drug 
house Prevention and Control \ct. 7ou will 
recall that .diction 011 (a)(1) and )L>2(a) are 
tie of fonaes charged in Counts 1 and 2 of tho 
indictment . 

:o convict any or all of the defendants 
under tho conspiracy section you uuut bo satis- 
fied beyond a reasonable doubt that each of 
tie t.iree elements of tea offense .iuh boon 
proved with rospoct to the defendant or 
defendant i. Those olo. aunts are 1) that tho 
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conspiracy charged in tno indictment was will- 
fully formed and wan existing at or about the 
date alleged. 

2) that the defendant knowingly and 
willfully became a member of the conspiracy. 

And 3) that one of the conspirators 
thereafter knowingly committed at least one 
overt act in furtherance of the conspiracy. 

The first element is that tike conspiracy 
was willfully formed and existed at or about 
the time alleged in tho indictment. The indict- 
ment charges that on or about and between tho 
let day of July 1973 and the 3rd day of Auguet 
1973, both dates being approximate and inclu- 
sive, the defendant Ho Cheung Sing, tho 
defendant Seng Kar Wong and the defendant 
lo Kei Wai did knowingly ahd Intentionally 
conspire to commit offenaes aqainat the United 
States in violation of Section 841(a)(1) and 
952(a) of Title 21 United States Code by con- 
spiring to knowingly and intentionally import 
into tne United States from a point outside 
thereof and to possess with intent to distribute 
a quantity of heroin, a Schedule 1 narcotic 
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drug controlled aubstanco. 

A. conspiracy is a combination of. two 
or nore ^uruons to accomplish by concerted 
action aoioe unlawful purpose, that is, to 
commit an offense against the United States, 
fne heart of a conspiracy is the combination, 
but this combination may exiot without any 
express or formal agreement among the members. 

Also a conspiracy nay exist even though 
there were no words spoken or in writing stating 
tha members * oojcct or purposs or the details 
or means of accomplishment of the conspiracy. 

rfhat must bo shown, however, is that 
the me non r 3 in some way, impliedly or expressly, 
came to a mutual understanding to attempt to 
cormait an offense against the United States. 

This showing nead not bo made by direct evidence. 
It may bo and usually ia proved by circumstantial 
evidence . 

Therefore, in this esse, to satisfy 
tha first element of the offense you must be 
satisfied beyond a reasonable doubt that two 
or more persons combined as 1 have deflnod 
that term above for tho purpose of either 



Charge of the Court 


44a 


674 


knowingly and intentionally importing into 
the United States from a point outside thereof 
a quantity of heroin, a Schedule 1 narcotic 
drug controlled substance, or of knowingly 
and intentionally possessing with intent to 
distribute a quantity of heroin, a Schedule 
1 narcotic drug controlled subotance. 

The second element is that the defendant 
knowingly and willfully was a member of the 
conspiracy charged in the indictment. To 
satisfy the second slemont you must find 
that the defendant knew the objects of the 
conspiracy, either knowingly and intentionally 
importing into the United States from a point 
outaida thereof a quantity of heroin, or of 
knowingly and intentionally possessing with 
intsnt to distribute a quantity of heroin. 

You need not find, however, that tha 
defendant had full knowledge of all of the 
detaila of the conspiracy. You must also 
find that the defendant knowingly and willfully 
participated in the conspiracy with the intent 
to further some object or purpose of the con- 


spiracy 
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ay knowingly and willfully, I mean that 
the defendant acted voluntarily and intentionally 

with tne intent being to disobey or disregard 

/ 

the law. 

By joining the conspiracy, I mean that 
the defendant became a member of it. Mere 
association with other conspirators is not 
sufficient to make one a member of a conspiracy. 

The third element is that one or more 
of the aonspirators during the existence of 
the conspiracy knowingly committed at least 
one overt act. An overt act is any act know- 
ingly committed by one or more of the con- 
spirators in an effort to effect sosm purpose 
or object of the conspiracy. An overt aot 
need not be criminal in nature if considered 
separately and apart from the conspiracy. It 
may bo alone entirely innocent, but it must be 
an act which follows and tends toward the 
accomplishment of the plan of the conspiracy. 

In order to satisfy the third element 
in this case you must find that at least one 


overt act was knowingly oomnitted by one or 
more of the conspirators in an effort to 
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effect some purpose or ooject of the conspiracy 
during its existence. 

You must also find that this act or 
xcts follows and tends toward the accomplish- 
ment of the plan of the conspiracy. In con- 
sidering the elements of the offense of con- 

I 

apiracy as stated above you may consider all 
the elements in this case. If you find that 
each of the elements of the offense of con- 
spiracy have been proved beyond a reasonable 
doubt with respect to any defendant, then 
you must return a verdict of guilty against 
that defendant or defendants. 

If, however, you are not convinced 
beyond a reasonable doubt as to any defendant, 
you must return a verdict of not guilty as 
to that defendant or defendants. 

There is still another offense included 
in the offense of conspiracy to knowingly or 
intentionally possess a controlled substance 
with intent to distribute. This is tha offense 
of conspiracy to knowingly or intentionally 
possess a controlled substance. 

To find any defendant guilty of this 
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offense the government must prove beyond a 
reasonable doubt that all of the element a 

0 

of a conspiracy aa I nave described them to 
you ire ;>ro3ont, >ut that tne object of the* 
conspiracy wa.s to knowing ly or intentionally 
poasea.a a controlled substance. 

You neoc not find that there was any 
intent to distribute too controlled auostanco 
in orucr to find any defendant guilty of 
this offense. Again the distinction ia one 
of simple possession as oppoiusd to nossesaion 
with intent to distribute. 

If you find any defendant not guilty 
of the offenae of conspiring to knowingly or 
intentionally possess a controllea substance 
with intont to distribute as allegod in 
Count 3 of the indictment, you must then con- 
sider the offenae of conspiracy to knowingly 
or intentionally poisaesii a controlled substance. 

My instruction to you in thin -- i.*y 
instructions to you in tuie regard uo not 
affect your consideration of tno ijovocnnantb) 
contentions in Count 1 of. the indicv..nunt that 
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the defendants oonnpired to import a controlled 
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substance into customs territory of the United 
States . 

(Continued or. the next ;jage.) 
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I again want to suggest to you that 
while the law is for the Court, und you are to 
apply the law .is given you in these instruc- 
tions, the findings of the facts in the case 
is entirely for you to determine. 

Whatever reference tne Court has raadu to 
the evidence for pleadings is only for tne pur- 
pose of making application of the principals 
of law to the issues in this case, and without 
any purpose of indicating in tho least degree 
how the Court may think that the case ought to 
he decided on the fact3; that is for y° u to 
determine . 

The Exhibits which have been admitted 
into evidence during the trial are for you 
consideration in your deliberations. You 
merely have to ask that they be brought to tne 
jury room. You must return a verdict of guilty 
or not guilty as to each defendant on oacn 
Count. Your verdict must be unanimous, and 
will do delivered orally by your Foreman in 
response to inquiries made by the Clerk. 

If you find tho defendant, or any of 


25 


them, guilty of tho charge contained in Count 


*79 


Charge of the Court 
Two , you must further advise the Court whetner 
you have the defendant or defendants guilty of 
possession of a Controlled Substance with intent 
to distribute it, or simply possession of uuch 
Controlled Substance. 

If you find the defendants, or any one 
of them, guilty of the offense contained in 
Count Three, with reference to tne Conspiracy 
to possess a Controlled Substance with intent 
to distribute it, you must also advise the 
Court whether you find the defendant or defend- 
ants guilty of a Conspiracy to possess a Control - 
led Substance with intent to distribute it, or 
a Conspiracy to simply possess the substance. 

Do counsel wish a slue bar at this time? 

(Side bar.) 

THE COURT: Does the Government have any 
exceptions? 

MR. WOODFIELD: Just one thing, your 
Honor, as far as Count Three goes, it can also 
ue a Conspiracy to import. I believe you men- 
tioned a Conspiracy to possess and distribute 
and I would ask that you include a Conspiracy 


to import . 
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have been a little more artfully drafted in 
that regard, but I think that was the inten- 
tion . 


Mil. ROCIiMAN : Would your honor t ' .e up 
the matter of otner business briefly? 

I assume that your Honor understood when 
I made certain motions prior to those stipula- 
tions this morning that I was attempting, and 
should have said more explicitly that I was 
renewing my motion for a judgment of acquittal 
based on all the arguments that I made yester- 
day, at the end of the entire case. 

THE COURT: We so understood. 

MR. ROCHMAN: Thank you, your Honor. 

With respect to Mr. Woodfield's Summa- 
tion, I would object and move for a mistrial 
on the ground that Mr. Woodfiold used the 
following phrase, “Counsel attempted to con - 
vince you that their clients . . . did not 
know that the package contained heroin." 

Your Honor, 1 was most careful in my 
argument to explain to the jury that defend- 
ant had no burden of proving anything. 1 
never said anything remotely resembling that 
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I was attempting to convince them that in fact 
my client did not know it -- the farthest I 
went was in terms of suggesting that his conduct 
was both consistent with his knowing and not 
knowing, and you must acquit. In view of 
what I regard as a grievous misstatement of 
the argument which could have no effect other 
' than to confuse and prejudice the jury, I would 
move for a mistrial. 

THE COURT: Motion denied. 

X 

MR. WEISUARD: I would join in that ap- 
plication . 

THE COURT: Motion denied. 

MR. ROCHMAN: With respect to Mr. 
Woodfield's reference to the signature which 
appears — I don't recall the Exhibit number 

MR. WEI6BARD: Exhibit 5. 

MR. ROCHMAN: Mr. Woodfield referred to 
the signature which appears on the back of 
one of the documents that Mr. Wong presented 
for identification. 

THE COURT: The Court knows the one you 
are referring to . 


1 

6 Charge of the Court 

no 3 


2 

MR. ROCHMANt There ie no proof in the 


3 

record that the signature that appears on that 


4 

Exhibit is the nandwriting of Mr. rtong, that 


5 

Mr. Wong signed the name that appears there. 


6 

and it is totally improper at this late date. 


7 

without the Government having introduced any 


8 

evidence with regard thereto, to ask the jury 


9 

to compare Mr. Wong's signature on the tally 


10 

sheet, which I think is Government Exhibit 5, 


11 

with the signature of whoever it may be that 


12 

appears on the back of 12. 


13 

As part of that objection, the Govern- 


14 

ment has offered no expert opinion with respect 


15 

to handwriting. The Government should have 


16 

proven Wong signed it, put in the handwriting 


17 

expert to prove that the two are not the same . 


18 

The jury needed the guidance of expert 


19 

opinion, and it should not be permitted to 


20 

speculate about matters outside the province 


21 

of its own expertise, and on those combined 


22 

bases, I move for a mistrial. 


23 

THE COURT » What do you say, Mr. Woodfield? 


24 

MR. WOODPIELDj It is clearly within 


25 

I 
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the province of the jury to determine that. As 
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I stated, and the record will bear me out, I 
did not offer this to compare the signature, 

I offereu it so the jury may make an examina- 
tion to see if that tally sheet does say the 
name Wong Seng Kar. 

MR. HOCHMAN : I respectfully submit 
that is a facetious response. I don't mean 
to be rude, but I thin* that as a meaninglous 
response to your honor '3 question. 

Till! COURT: Mr. Woodfield only suggested 
to tiie jury that they conduct an experiment . 

I do not recall that he indicated to the jury 
in any sense that they ougiit to arrive at a 
particular conclusion from that, or that ne 
had any specific intentions as far as that was 
concerned . 


We will note your motion for a mistrial. 


Denied . 


MR. WEISDARD: I join in that. 

MR. JACOdS: As do I on all of them, 


THU COURT: Denied. 


MR. ROCHMAH: My objection is not predi- 
cated on any specific language that Mr. Wooufiold 
used. 1 don't write down that quickly so that 


\ 
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I have it, but I think the clear import of 
what he said was "compare the signatures." 

I would object lastly to the term "red* 
handed . I think it is an inflammatory con- 
clusory statement that in no way is borne out 
by the evidence. I object to it, and I object 
to Mr. Wooafield's own opinion as to the guilt 
or innocence of these defendants in tne case. 

THE COURT: I note your objection and 
deny tno motion, if you are moving for a mistrial. 

MR, UOCHMAN : On eacn of them individually , 
sir, and collectively. 

THE COURT: I think I adequately instructed 
the jury with respect to the arguments of counsel 
in that regard. 

MR. ROCHMAN : I also have to confess 
that when I hear a Charge and don't see it in 
advance, I may not have heard you say something 
like thin, and if 1 didn't, and you did say it, 

I apologize. I hoi>e I neard clearly, or I am 
not ouro that I hcaru your Honor nay that with 
respect to Count Three, as wall as Counts One 
and Two, and the lesser Count in Count Two, 
that on that Count before the jury they may 


25 


9 


Charge of the Court 


57a 


636 

convict with respect to Count Three — for them 
to convict with respect to Count Three, it 
requires tne Government pro ,r e beyond a reason- 
able doubt that the defendant knew that the 
package contained heroin. 

i 

But under the facts of this case, the 
Govornman t would havo to prove beyond a reason-* 
iblu doubt that the defendants Conspired to 
Import and possess, and in order to Conspire 
to import heroin ami to possess heroin, you 
must know that the package or whatever vehicle 
you arc importing for -- and possessing it in 
oori tains heroin. 

I confess that I did not hear your Honor 
-- you may have covered that — Your Honor, 1 
havo just looked at tiio indictment now, I was 


drawn to it, and this indictment loos not with- 


in the Conspiracy Count allege one single overt 
act for tne jury to consider. 

On that basis, 1 move to demise Count 
Throe, and 1 move again to dismiss the entiro 
indictment . 

»nJ. COURT: Your motions are denied. 


and exceptions are notud. 
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MR. JACOBS: We join in all the (notions. 

MR. WEISBARD : Yes. 

THE COURT: Same ruling. 

MR. WEISBARD: I understood previously. 

MR. ROCHMAN : As a matte** of mechanics, 

may T be permitted, with Mr. Woodfield, and 

one of your Honor's young men to number the 

large set of Charges that I handed to you so 

they may be clear on the record for appeal? 

TilE COURT: This is something I want — 

MR. ROCHMAN: It's my fault. 

THE COURT: This is something I wanted 

to discuss with counsel. The Clerk advises 

me that thoy should be marked as Court Exhibits , 

no we will let the Clerk so mark them. 

In connection with that, you can number 

your pagos. 

MR. ROCHMAN: It is entirely up to your 
Honor. I only hand-wrota them because of the 
pressure of time. If wo could agree, 1 would 
take then back, with Mr. Woodfield, or any other 
representative of hie office, have them typed 
up, and get the corresponding numbers so that 
the Appellate Court might have e legible — 
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THE COURT: We will mark thorn at this 
time as Court Exhibits. You agree among your- 
selves as far as the record, that is up to you. 

Anything further? 

MR. WOODFIELD? Do I understand that your 
Honor will instruct that only twelve of the 
jurors go into the jury room? 

(Open court.) 

THE COURT: At this time, I will inform 
the jury that Uncle Sara is going to buy your 
lunch . 

1 am going to apologize to Mr. Volke 

A 

and Mr. Harrington that we cannot have the 
Government buy your lunch because I am going 
to discharge you at this time as Alternates. 

I thank you for your attention and 
your assistance, and we have oome down to that 
point, the other twelve members looking hale 
and hearty, and I think they will make it 
through the deliberations. 

The jury will retire to the jury room, 
and Mr. Volke and Mr. Harrington, with the 
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Court's appreciation, will be excused. 

THE CLERK: Will you take your belongings 
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first, and go downstairs to the jury rooiu. 
(Alternates excused.) 

(Two Marshals Sworn by the Clark of the 
Court.) 

(Whereupon, at 1:30 P.M., the jury 
repaired to the jury room to begin their 
deliberations. ) 

(continued on next page.) 
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AFTERNOON SESSION 

(3s25 o'clock P.M.) 

THf CLERK: Jury Note , marked Court 
Exhibit 5. 

(So marked.) 

THE COURT: Mr. Weisband'a Requests to 
Charge have been marked Court Exhibit 2 . 

Mr. Jacob's Requests to Charge, as 
Court Exhibit 3. 

Mr. Rochman's Request to Charge as 
Court Exhibit 4. 

We have note from the Jury which has 
been marked as Court Exhibit 5, signed by 
tho Foreman . 

"Number one. Indictment. 

"Number two. Tally sheet. Exhibit 
number ?. 

"Number three. Identification cards. 
Exhibits 12 and 12 -A. 

"Number four. Exhibit number one." 

There is a fifth one, but befare we gat 
to that, I assume that what they are doing is 
asking for these Exhibits, and I guess they 
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(Jury present at 6:35 p.ia.) 

THE COURT: Ladies and vent Ionian, 

I taka it you have not completed your delibera- 
tions as yet. 

THE FOREMAN : do have not. 

Tdb COURT: This is an important case, 
of course / to the defendants and the government 
as well, the parties. It is not the intention 
of tile Court to expose you to the pressure 
of time. You have Leon in nero since 9:30. 

You have had a somewhat late lunch, but you 
have not eaten this evening, and so it is 
the intention of the Court at this time to 
excuse you and ask you to return in the 
morning at 9:30. 

THE FORE MAx< : Tomorrow morning? 

TME COURT: Saturday morning. I take 
it there is some disfavor, out I think it your 
duty to return and deliberate and I do want 
to caution you that, an I have before, you 
are not to talk to anybody or listen to anybody 
about this caso or discuss it with anyone. 
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oefore the case was on trial, but now 
vou are in tne process of deliberations and 
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your judgment an far as the deliberations 
are concerned must be your own and aolexy 
/our own, and it is my intention, when you 
return in tno morning, to ask you wnether 
you nave discus sod tno case with anybody or 
read or heard or listened to anybody concern- 
ing it, and I expect you in good conscience 
to be able to answer in the negative that 
you nave not . 

Do you have a further request? 

Tllii F0RK4AI1 : he nave a further request 
for some information, your Honor. 

THU COUNT; I think since <vii ere 
I will look at it. 

Till: FORiiMAM: You may want to look 

at it. 

Tib. COURT; I have your request, and 
we will mark this and wo will adviso you witi 
reference to your request In the morning. 

Rather than keep you any longer -- 
I might also say, the Clerk will tell you wu 
have your notes, some of the notes have not 
boon complied with yot and a couple of them 
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have. I will leave that up to the Clerk and 
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tne larsnal to advise /ou. 

i -ill excuse you at this ti;ae and 
advise counsel, after you have left, because 
you don't have to jw hero, as to the nature 
of t li s lust request, and wo will advise you 
witu reference to this in tne morning. 

I regret that this may apparently 
jotnor s one of you, but this is in the cause 
of Justice. It is very important, and I do 
have to ash you to return in the morning. 

Mo we /ill excuse you until ') : 30 in 
tne morning . 

(Jury excused at G.40 p.n.) 
TdJu COUttT: The latest request oy the 
jury reads as follows; 

".'lay wo please ..ave a restatement of 
the legal meanings of the words 'possess, 

Lmport, distribute and conspiring . ' “ 

hi iie we didn't define the words in 
our Charge, wo will pick out the appropriate 
wording from the charge and advise the jury 
in tna morning with reference to tala. 

anything further this evening, gon tlemon ? 
tk. uOd.l.iA.g ; dood nignt, your donor. 
(Whereupon an adjournment wae taken to 


hoveiAoer id, 1^ /3, at d : 3D a.m.) 
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rUE COURT: All ri9ht, bring In th® jury, 

please. 

MR. ROCHMAN: Is your Honor going to reread 
thoaa parts of your instructions that dsal with 
the phrases asked? 

THE COURT: Yes. What do you mean, Mr. 
Rochman? 

MR. ROCHMAN: I am just attempting to 
determine, sir — there is a note, as I recall, 
before you — 

THE COURT: I am just going to very briefly 
touch on the areas that they have requested. I 
am not going to read the entire charge on each. 

MR. ROCHMAN: My request %rould be that, 
your Honor, with respect to any phrase that is 
mentioned, that your Honor read that part of your 
charge that deals with that phrase. 

THE COURT: I think that I do this in 
substance, Mr. Rochman. 

MR. ROCHMAN: May I renew my request, the 
wr ^^* n request to bharge that I gave your Honor, 
not the numbered requests, but those parts that 
were Xerox'd copies of the charge Judge Balman 
in the Southern District In United States versus 
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Anthony bcldano, et al. There is language near 
the end of that charge, with respect to the 
obligation to jurors to deliberate, consult with 
your other fellow jurors, but to, if they still 
are not convinced, retain their own individual 
belief. I an paraphrasing the language. 

T'lIL COURT: I think that is sort of a 
modified Allen charge, and I would intend to give 
the jurors so ue such charge it it became obvious 
thatthey were haviny difficulty or could not agree, 
but I don't intend to give it as part of the 
principal charge. 

MR. ROCHMAN: Thank you, sir. 

TllL COURT: briny in the jury, please. 

(Whereupon at 9:45 A.M., the jury entered 
the courtroom.) 

THE COURT: Good morning, ladies and 
gentlemen. Last evening, when you were excused, 

I advised you I was going to ask you this morning 
if you talked read or listened to anything about 
this case with anybody else, because it in in the 
process of deliberation, and it must be your own 
j udgment . 

I am going to assume that you have not, 
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unless in some way you indicate to me at this time, 
that you have. All right. 

We have a request from Mr. Tyler, which 
has been marked as Court Lxhibit No. 6, which 
reads as follows: 

"May we have, please, a restatement of 
the legal meanings of the words possess, import, 
distribute and conspiring." 

I have examined the part of the charge that 
dealt with those, and may add slightly thereto, 
but I will start in the order that they are given. 

The word "possess." The meaning of the 
word "possess" in the law, is no different than 
its ordinary anu customary meaning. It means to 
have dominion and control over the object involved. 

In this case, that would be the controlled substance, 
nowever, possession may be actual or constructive, 
and I am going to read to you from the charge on 
the actual and constructive possession. 

This is the language from the ciiarge that I 
gave you previously: Actual possession means that 
a person knowingly lias manual or physical control 
or custody of the narcotics, that is, thut they are 
in his personal possession. 
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however, even if you find that a person 
charged with this offense did not actually possess 
the narcotics, this element of the offense is 
satisfied if you find beyond a reasonable doubt 
that the defendant had constructive possession of 
the controlled substance. 

A person has constructive possession of a 
controlled substance such as heroin if he has power 
to exercise dominion and control over the substance. 

The second word on which you requested 
meaning was the word "import." There Isa 
statutory definition that I did not give to you, 

I don’t know how much help it would be, but I am 
going to read i t to you. 

It is contained in 21 United States Code 
951. It defines the word "import” as any bringing 
or introduction of an article into any area. 

That definition of the word "import" again — it 
defines the word "import" as any bringing in or 
introduction of an article into any area. 

You should listen to this very carefully 
because I am reading now from the .Statutes involved, 
or my charge relative to the Statutes involved in 
the indictment. Under Section 952 (a) and Section 
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960 (a) 1, it is unlawful to knowingly and 
intentionally import into the customs territory 
ol theUnited States from any place outside thereof, 
but within the United States, or to import into 
the United States from anyplace outside thereof, 
any controlled substance in Schedule 1 of 21 United 
States Code 812. 

Then I go on to say, the Government and 
the defendants have stipulated that heroin was the 
substance involved in this case, and herbin Is a 
controlled substance listed in Schedule 1 of the 
Statute . 

The next word you asked for was the word 
"distribute." There also is a statutory definition 
of the word "distribute" and it is in 21 United 
States Code 802. 

That defines the word "distribute" as 
delivering a controlled substance. However, in the 
charqe, I define possession witn intent to distribute 
as the intent to give, sell, or otherwise transmit 
to others, and not for one's own personal use. 

The final word you have as "conspiring", but 
X did not define the word "conspiring" but I did 
define a conspiracy. I think that will cover your 
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request. 

That is as follows: A conspiracy iB a 
combination of two or more persons to accomplish 
by ,concerted action, some unlawful purpose, that 
is to commit an offense against the United States. 

The heart of a conspiracy is the combination, 
but this combination may exist without any express 
or formal agreement among the members. Also, a 
conspiracy may exist, even though there were no 
words spoken or in writing, stating the members 
objective or purpose, or the details or means of 
accomplishment of the conspiracy. 

What must be shown, however, is that the 
members in some way, impliedly or expressly, came 
to a mutual understanding to attempt to commit 
an offense against the United States. This showing 
need not be made by direct evidence. It may be, and 
usually is, proved by circumstantial evidence. 

Mr . Foreman, does that answer your questions 
as the Court understands them? 

THE FOREMAN : Yes. 

THE COURT: Anything, gentlemen? 

MR. ROTHMAN: May we have a sidebar, your 

Honor? 


v 


72 a 


710 

THE COURT: Yea. 

(Sidebar discussion). 

THE COURT: It has Just been called to 
my attention that the Interpreter Is not here. 

MR. WEISbAND: I noticed that, too. As 
far as my client Ho Is concerned, I will waive 
the presence of the Interpreter. I don't think 
It affects him so far as your charges are 
concerned, or questions from the Jury, Your Honor, 
and I will not delay these proceedings. 

THE COURT: How about the other defendants? 

MR. JACOBS: I Join In that. 

MR. ROCHMAN: I speak only for defendant 
Ip. I have never utilized the services of Mr. 

Chen during the trial, and I am not about to make 
a claim that I need him now. I speak only for 
Mr. Ip. 

My first exception to your Honor's response 
to the Jury's request with respect to the word 
possess or possession, I am not sure which one It 
was — I believe it was possession — 

THE COURT: Possess. 

MR. ROCHMAN: Especially, In view of the 


facta of this case, and the thrust of the defense. 
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1 believe that your Honor has not sufficiently 
made clear to the Jury, again, that it must be 
proven beyond a reasonable doubt, that a defendant 
or defendants had actual knowledge that what they 
possessed was heroin. The mere possession of the 
package, actual or constructive, is not in and 
of itself, sufficient in this case. 

I am making the same request with respect 
to your Honor's response to the Juror's question 
concerning the word distribute, that again it must 
be made clear to the Jury that the charge la 
possession with intent to distribute, and aguln, 
unless they find beyond a reasonable doubt that the 
defendants actually — any defendant or defendants 
actually knew that what they possessed was heroin, 
there can be no conviction of the crime of possession 
with Intent to distribute. 

My objection with respect to your Honor's 
response to the Jurorla question with respect to 
the word "conspiring" — was it conspiring or 
conspiracy ? 

THE COUHT: Conspiring. 

MH . HOCHMAN : Which, 1 take it, your Honor -- 

THE COURT: 1 told them I had not said 
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anything about conspiring. I thought they meant 
conspiracy . 

MH. RQCHMAN: I don't think that your 
Honor has made sufficiently clear -- of course, I 
say this respectfully — that as Indicated In 
one of my requests to charge, that the essence of 
conspiracy is an agreement, whether that agreement 
1 8 proven by Implication or direct evidence, the 
essence, the nub, the essential element of the 
conspiracy Is an agreement. 

I think that Is the language that has been 
approved by the Court of Appeals In this Circuit 
on numerous occasions, and the Jury has to understand 
conspiracy involves an agreement, that that Is an 
essential element. 

In addition, I don't believe that your Honor 
charged elements of conspiracy tHat your Honor 
gave — when your Honor now answered the question 
with respect to conspiring, your Honor did not read 
that part of the charge which gave the elements 
of a conspiracy, including, among other things, the 
necessity of the commission of an overt act. 

THE COURT: Would you like to have me read 
the elements? 
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MR. ROCHMAN: I think that I would ask that 
you so do. 

THE COURT: I will do so. I will note an 
exception. » 

MR. WOODFIELD: I have one thing further, 
if you are defining possession, you used the tern 
dominion and control. I would request that the 
words dominion and control be explained to the Jury. 

I think that would be needed for a full understanding 
of the term "possess." 

THE COURT: I will see what I can do in that 

area. 

MR. ROCHMAN: If your Honor does do that, 
attempts to explain in some way, I renew my request 
that again dominion and control over property or 
items or articles which a person does not know to 
be heroin, la not the kind of constructive possession 
or dominion and control that is required, and I again 
ask your Honor to please, especially under the facts 
and circumstances of this case, and the thrust of 
the defendants’, that your Honor make that point 
to the Jury clear. 

MR. WOODPIELD: I would object to that. They 
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asked for the definition, an explantiori of the 
term possess. 

THE COURT: I will give you an exception 
on that. I will read the elements of the 
conspiracy . 

MR. ROTHMAN: I really Just want them to 
understand that there has to be actual, constructive, 
whatever kind of possession — dominion and control 
over something that they know to be heroin. That is 
the heart of the case. 

THE COURT: I understand. 

(In open court). 

THE COURT: Ladles and gentlemen, two Items 
have been brought up at the sidebar conference. 

One has to do with the meaning of the word possess, 
and as I advised you, this has Its customary and 
ordinary meaning. Then I went on to say It means 
to have dominion and control over the object 
Involved, which in this case, would be the heroin. 

Perhaps to try to define the words dominion 
and control might be rather difficult, but I would 
say that this would mean to be in such a position, 
that with respect to the substance or object 
lnvojved, you could direct what could be done with it 
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In other words, it is kind of an intangible 
situation, but you would be in charge, and able 
in some way, actually or constructively, to do 
something with this object. In this case, it could 
be distribute, perhaps, or use it for your own 
use, or burn it, or do whatever you wanted, but you 
would be in a position to do this. That '3 what 
I think we mean by the words dominion and control. 
And also, I think your common experience as to the 
word possess will stand you In good stead. 

One other thing that has been requested by 
counsel, insofar as a conspiracy Is concerned, la 
for me to read you the elements of the conspiracy 
again. This will only take a few minutes, and I 
think I will do so. 

To convict any or all of the defendants under 
the conspiracy section, you must be satisfied beyond 
a reasonable doubt that each of the three elements 
of the offense has been proved with respect to the 
defendant or defendants: One, that the conspiracy 
charged in the indictment was wilfully formed, and 
was existing at or about the date alleged. 

Two, thatthe defendant knowingly and wilfully 
became a member of the conspiracy; and three, that 
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one of the conspirators thereafter knowingly 
committed at least one overt act in furtherance 
of the conspiracy. 

The first element is that the conspiracy 
was wilfully formed and existed at or about the 
time alleged in the indictment. The indictment 
charges that on or about and between the first 
day of July 1973, and the third day of August, 

1973, both dates being approximate and inclusive, 
the defendant Ho Cheung Sing, the defendant Seng 
Kar Wong and the defendant Ip Kei Wal , did 
knowingly and intentionally conspire to commit 
offenses against the United States, in violation 
of Sections 841(a) (1) and 952 (a) of Title 21, 
United States Code, by conspiring to knowingly 
and Intentionally import into the United States, 
from a point outside thereof, and to possess with 
intent to distribute, a quantity of heroin, a 
Schedule 1, narcotic drug controlled substance. 

This is the part I previously read to you. 

A conspiracy i» a combination of two or 
more persons to accc~ipl'«.h by concerted action 
some unlawful purpose, that is, to commit an offense 
against the United States. 
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The heart of a conspiracy Is the combination, 
but this combination may exist without any express 
or formal agreement among the members. 

Also, a conspiracy may exist even though 
there were no words spoken or In writing, stating 
the members' object or purpose, or the details 
or means of accomplishment of the conspiracy. What 
must be shown however, is that the members in some 
way. Impliedly or expressly, came to a mutual 
understanding to attempt to commit an offense against 
the United States. This showing need not be made 
by direct evidence. It may be, and usually Is, 
proved by circumstantial evidence. 

Therefore, In this case, to satisfy the 
first element of the offense, you must be satisfied 
beyond a reasonable doubt, that two or more persons 
combined, as I have defined that term above, for 
the purpose of either knowingly and Intentionally 
importing into the United States from a point outside 
thereof, a quantity of heroin, a Schedule 1 narcotic 
drug controlled substance, or of knowingly and 
Intentionally possessing with Intent to distribute, 
a quantity of heroin, a Schedule 1 narcotic drug 
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The second element la that the defendant 
knowingly and wilfully was a member of the conspiracy 
charged in the Indictment. To satisfy the second 
element, you must find that the defendant knew the 
objects of the conspiracy, either knowingly and 
intentionally importing into the United States from 
a point outside thereof, a quantity of heroin, a 
schedule one narcotic drug controlled substance, 
or of knowingly and intentionally possessing with 
intent to distribute, a quantity of heroin, a 
Schedule 1 narcotic drug controlled substance. 

You need not find, however, that the defendant 
had full knowledge of all the details of the 
conspiracy. You must also find that the defendant 
knowingly and wilfully participated in the oonsplraoy 
with the intent to further some object or purpose 
of the conspiracy. By knowingly and wilfully, I 
mean that the defendant acted voluntarily and 
intentionally, with the intent being to disobey or 
disregard the law. By Joining a conspiracy, I mean 
that the defendant became a member of it. 

Mere association with other conspirators is 
not sufficient to make one a member of the conspiracy 
The third element is that one or more of the 
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conspirators, during the existence of the conspiracy, 
knowingly committed at least one overt act. 

An overt act is any act knowingly committed 
by one or more of the conspirators in an effort to 
effect some purpose or object of the conspiracy. 

An overt act need not be criminal in nature, if 
considered separately and apart from the conspiracy. 
It may be alone entirely innocent, but it must be 
an act which follows and tends toward the accomplish- 
ment of the plan of conspiracy. 

In order to satisfy the third element in 
this case, you must find that at least one overt 
act was knowingly committed by one or more of the 
conspirators in an effort to effect some purpose or 
object of the conspiracy during its existence. 

You must also find that this act or acts 
follow and tend toward the accomplishment of the 
plan of the conspiracy. In considering the elements 
of the offense of conspiracy, as I have stated 
them above, you may consider all of the evidence in 
this case. 

If you find that each of the elements of 
the offense of conspiracy have been proved beyond 
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a reasonable doubt with respect to any defendant 
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then you must return a verdict of guilty against 
that defendant or defendants. 

If however, you are not convinced beyond 
a reasonable doubt as to any defendant, you must 
return a verdict of not guilty as to that defendant 
or defendants. 

There Is another offense Included In the 
offense of conspiracy to knowingly or Intentionally 
possess a controlled substance with Intent to 
distribute. This Is the offense of conspiracy to 
knowingly or Intentionally possess a controlled 
substance, and to find any defendant guilty of this 
offense, the Government must prove beyond a 
reasonable doubt that all the elements of the 
conspiracy, as I have described them to you, are 
present, but that the object of the conspiracy was 
to knowingly or intentionally possess a controlled 
substance . 

You need not find that there was any intent 
to distribute the contolled substaNce in order to 
find any defendant guilty of the offense. If you 
find any defendant not guilty of the offense of 
conspiracy to knowingly or intentionally possess 
a controlled substance with intent to distribute. 
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as alleged In count three of the Indictment, you 
must then consider the offense of conspiracy to 
knowingly or Intentionally possess a controlled 
substance . 

My Instructions to you in this regard do 
not affect your consideration of the Government's 
contention in count three of the Indictment that 
the defendants conspired to import a controlled 
substance into the Customs territory of the United 
States , 

If the defendants took any exception to 
that charge before, they are renewed at this 
time. 

All right, ladies and gentlemen, we have 
tried to answer your inquiries so you may return 
to the Jury room for your deliberations. 

(Whereupon at 10:05 A.M., the Jury 
retired to resume their deliberations.) 

MR. ROCHMAN: To the extent that your 
Honor's charge with respect to the words dominion 
and control, as they deal with constructive 
possession, does not follow the language used 
by the Court of Appeals in this Circuit, and 
approved repeatedly, particularly in United States 
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